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54 CALIFORNIA LAW REVIEW 

It may be worthy of mention that the case in which Commissioner 
Hayne enunciated the doctrine quoted was the case of an easement. 
The same is true of most of the cases which have followed Oneto v. 
Restano. But the Idaho Supreme Court, under a similar statute, has 
applied the doctrine of Reynolds v. Willard to easements. 10 

The bar may, of course, continue to avoid the difficulty by pursuing 
the practice adopted by counsel in the case under notice. But in view 
of the vigorous language of McFarland, J., above referred to, it would 
seem desirable that the Supreme Court should finally put the matter 
at rest. H. C. K. 

Bankruptcy: Acts of Bankruptcy: Preference Through Legal Pro- 
ceedings. — An attachment, based on a valid claim, was levied against 
an insolvent debtor on July 2, 1910. The attachment not having been 
discharged, and nothing further having been done in the attachment 
suit, other creditors, just before the expiration of four months after 
the levy, on November 2, 1910, filed a petition in involuntary bank- 
ruptcy. Held, that the failure to discharge the attachment constituted 
an act of bankruptcy under Sec. 3a of the Bankruptcy Act, providing 
that "Acts of Bankruptcy by a person shall consist of his having . . 
suffered or permitted, while insolvent, any creditor to obtain a pref- 
erence through legal proceedings, and not having at least five days 
before a sale or final disposition of any property affected by such pref- 
erence vacated or discharged such preference." 1 

The decision is a sacrifice of the letter of the act to its practical use- 
fulness, and turns on the meaning of the words "final disposition" in 
the clause quoted. The opinion holds that since the expiration of the 
four months' period would render the attachment no longer subject to 
attack and dissolution by the institution of bankruptcy proceedings, 2 
notwithstanding the recovery of judgment within that time, 3 the expira- 
tion of the four months is a "final disposition" of the property as far 
as the creditors are concerned, and the failure to discharge the at- 
tachment is an act of bankruptcy. The case was one of first impres- 
sion, although one of the Districts Courts has made a similar holding 
with reference to a levy under a writ of execution.* 

Two objections to the decision are apparent. First, it violates the 
ordinary meaning of the statutory language. "Final disposition" would 
seem clearly to refer to disposition between the attaching creditor and 
the insolvent and does not ordinarily occur until the recovery of judg- 
ment at least. Moreover, there is no basis for the assumption that 
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every transaction which can be attacked through the medium of bank- 
ruptcy proceedings constitutes an act of bankruptcy on which a peti- 
tion can be based. For instance, a conveyance in fraud of creditors 
executed prior to the four months' period can be avoided by the trus- 
tee in bankruptcy; 5 but in order that it be an act of bankruptcy it must 
come within that period. So there are important differences between 
preferential transfers voidable by the trustee and those which are acts 
of bankruptcy; notably the intent of the debtor to prefer is necessary 
in the latter and not in the former case. 8 

Secondly, an attachment under a false or doubtful claim may be 
used, under this decision, to force a person into bankruptcy. The in- 
solvent is put to the necessity of paying the claim or having a petition 
filed against him. This objection may of course be avoided by re- 
quiring allegation and proof that the claim of the attaching creditor 
is a valid one. 

The judicial creation of this act of bankruptcy will produce a pecu- 
liar practical result. The petition cannot be filed until less than five 
days before the expiration of four months, because not until then is 
the act complete. In order therefore to file a petition that will reach 
the attachment, the petitioning creditor is given by judicial legisla- 
tion only four days, instead of the four months contemplated by stat- 
ute. M. E. H. 

Bankruptcy: Suspension of State Laws by Bankruptcy Act. — The 

Building and Loan Commission Act* provides that the commissioner, 
in case of the insolvency of any building and loan association, or the 
conduct of its business in an unsafe manner, may apply to the state 
courts and secure the appointment of a receiver and the distribution of 
its assets pro rata among its creditors. Held that the Federal Bank- 
ruptcy Act of 1898 does not proprio vigore suspend the operation of 
this statute. Continental Building and Loan Association v. Superior 
Court. 1 

Had the corporation not come within the terms of the Bankruptcy 
Act, the State statute would have remained in full force. 2 But, admit- 
tedly, the petitioner in the Continental case was subject to its provi- 
sions; nevertheless the court held that the State legislation was not 
superseded, because no act of bankruptcy had been committed and be- 
cause the Building and Loan Commission Act is primarily a measure for 
the regulation of certain corporations in the conduct of their business, 
rather than a bankruptcy or insolvency law. The fact that no discharge 



5 Re Kohler, 159 Fed. 871 (1908); Matter of Gray, 47 App. Div. 554; 
62 N. Y. Supp. 618 (1900). 

6 See discussion in Debus v. Yates, 193 Fed. 427 (1910). 
* Statutes California 1911, p. 607. 

*126 Pac. 476; Sup. Ct. Cal., Aug. 22, 1912. 

2 Herron Co. v. Superior Court, 136 Cal. 279; 68 Pac. 814 (1902). 



